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The extent to which health rights are neglected or promoted is a major factor in the promotion of public health in African communities. As a result, synergies between health and human rights have been incorporated in almost all International Human Rights Treaties and also in National Legislation, Policies and Strategic documents. Despite this, Health rights continue to be some of the most violated human rights on the African continent.

Public health law is that branch of jurisprudence which deals with the application of common and statutory law to the principles and practice of public health, to safeguard the population from harm.  Public health law applies legal tools such as legislation, regulation, litigation and international law as instruments of public health. Although litigation as a tool of public health law may not always be successful, it can deter dangerous activities and plays an important role in advancing the political and social struggle for public health.  The right to health is generally enforceable for plaintiffs unable to afford care in circumstances when there is an inextricable relationship with “fundamental rights,” including the right to life, such that if it were not protected immediately it would result in the violation of these latter rights. It can also be enforced when the case involves a person or group of people in especially vulnerable circumstances, such as children, pregnant women, and the elderly; and in defining a minimum core content of the right to health.

A review of the public health laws in Uganda, Kenya and Tanzania indicates that various areas of public health are provided for in the laws of these countries, and it is more in their application that there are deficits.  Litigation through pro bono services has a vital role to play in addressing these gaps in the area of public health law in Uganda. Despite the relevance of litigation as an advocacy tool to advance public health, majority of the people in Uganda do not access the services as they are viewed as very expensive and beyond their reach.

This gaps in the enforcement of public health laws has left many people with inadequate information to promote health rights, undermined their power and means to manage risks to health and has crippled the fair distribution of resources for health according to need especially in the vulnerable groups. This means that applying tools of public health laws such as litigation through the offer of pro bono services can contribute to addressing the challenges of realizing both health rights and public health generally.
Pro bono legal services can therefore be used in challenging inappropriate state action, and addressing state inaction. It can also be used in support of progressive realization of the right to health and influencing courts to take the right to health as part of the justiciable rights. It is an important tool for demanding accountability from the state. Once decision makers are aware that their actions or omissions are likely to be challenged in court, they may be more cautious. Offering Pro bono legal services can also be used to put individuals to task on avoid health rights violations. This can cover private health care providers who are found of violating health rights.   
In the context of Uganda, the role of litigation has not effectively been used to promote public health. This is yet a number of opportunities exist for the use of courts to enforce the rights to health. The under article 50 (1) Constitution allows any person who claims that his or her right has been violated to seek redress from court, including compensation. The Constitution also provides for the concept of public interest litigation (PIL) under article 50 (2), whereby ‘any person or organization may bring an action against the violation of another person’s or group’s human rights’. The Constitution further mandates the judiciary in Uganda to adjudicate civil, economic, political, social and cultural rights. Under article 126 (1&2) Judicial power is derived from the people and should be exercised by the courts in the name of the people in accordance with their values, norms and aspirations. Thus the judiciary has a fundamental role to protect socio-economic rights such as the right to health.

The Constitution also established the constitutional court under Article 137. Under the article, a person who alleges that an Act of Parliament or any other law or anything in or done under the authority of any law; or any act or omission by any person or authority, is inconsistent with or in contravention of a provision of this Constitution, may petition the constitutional court for a declaration to that effect, and for redress where appropriate. The constitutional court is an opportunity to challenge the status quo of some issues impacting on health rights in Uganda. 

Article 52 of the Constitution also empowers the Human Rights Commission (HRC)
 to ‘investigate, at its own initiative or on a complaint made by a person or group of persons against the violation of any human rights’. Additionally, the HRC is enjoined to monitor the government’s compliance with international treaty obligations. The HRC has the powers of the High Court, and can summon witnesses and issue relevant orders against the state, its agencies and private persons in matters involving violations of human rights. The HRC can utilize its wide mandate to protect socio-economic rights generally and the right to health in particular. The commission has established a tribunal which handles human rights complaints against both the state and the individuals. However, according to Annual Report of the Uganda Human Rights Commission for 2008 over 1000 complaints were handled in the tribunal but only three were relating to health rights. In an interview with the person in charge of the Health Rights Desk at the commission it was revealed that the right to health desk in the commission is relatively new and unlike cases of torture (which had majority of the cases handled in the tribunal) where the commission has collaboration with Non-governmental Organizations which help in handling the technical issues of the complaints before they reach the commission, the commission has not established such a collaboration on handling health rights complaints. This means that the majority of health rights complaints do not reach the tribunal. This provides an opportunity for working with the commission to handle health rights related complaints in Uganda.

Although there are a number of organizations working on health rights in Uganda, there is no specific organization that is focusing on litigation as an advocacy strategy for health rights. Litigation has successfully been used in other areas such as: protection of the environment, abolishing the death penalty, challenging the use of tobacco, in cases of torture by state agencies and on marriage and divorce laws. These instances have demonstrated that litigation can be a useful advocacy tool in Uganda given the impact these cases have in the areas litigated upon. Although there are also some opportunities for provision of legal aid in Uganda, the main focus of this legal aid is in other rights such as the right to property (mostly land) and not on health rights.

The center for health, human rights and development (http://www.cehurd.org/?page_id=17) is working on a program of work to offer pro bono services with a specific focus on the right to health. The focus of this program of work will be on exploring the possibilities of utilizing legal remedies available to redress the problems pertaining to health rights. The anticipated outcome is an increase in pro bono legal services to improve health rights and refinement of litigation strategies in those areas where precedents of legal action exist and in those where precedents have yet to be set in Uganda and the East African Region.
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