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Australia 

Introduction 


In general, the term “pro bono” means provision of legal services on a free or significantly reduced fee basis. The generally accepted definition of law societies and Australian bar associations was published by the Law counsel of Australia in 1992. In Australia there is no universally recognized definition of “pro bono,” however, further definitions have been influential in developing pro bono practices and are given by: Law Council of Australia, Law Foundation of New South Wales (now Law & Justice Foundation) (LJF), Victorian Government Legal Services Contract Scheme, and  National Pro Bono Aspirational Target and National Survey. 

These definitions with comments from the bar association follow. 
Law Counsel of Australia’s definition of “pro bono” 

LAW COUNCIL POLICY STATEMENT

PRO BONO PUBLICO - FOR THE PUBLIC GOOD

Pro bono work is defined to include situations where:

1. A lawyer, without fee or without expectation of a fee or at a reduced fee, advises and/or represents a client in cases where

(i) a client has no other access to the courts and the legal system; and/or

(ii) the client’s case raises a wider issue of public interest.

2. Or, the lawyer is involved in free community legal education and/or law reform;

3. Or, the lawyer is involved in the giving of free legal advice and/or representation to charitable and community organisations.

[Resolution passed by Law Council 5 September 1992

Amendment - heading - Law Council 18 October 1995]

Law Council of Australia

The Law Council of Australia in 1992 defined pro bono work as situations where: A lawyer, without fee or without expectation of a fee or at a reduced fee, advises and/or represents a client in cases where:

(a) a client has no other access to the courts and the legal system; and/or
(b) a client has no other access to the courts and the legal system; and/or

(i) the client’s case raises a wider issue of public interest; or

(ii) the client’s case raises a wider issue of public interest; or

(iii) the client’s case raises a wider issue of public interest; or

(c) the client’s case raises a wider issue of public interest; or

The lawyer is involved in free community legal education and/or law reform; or

The lawyer is involved in the giving of free legal advice and/or representation to charitable and community organisations.


This definition is used by many firms. It is broad - it covers not only legal advice and representation but also law reform and community education — but it is limited to work done by lawyers and does not cover some kinds of assistance that firms may wish to include in their pro bono programs, such as the work of non-legal staff and/or the provision of financial or in-kind assistance to community organisations (such as community legal centres and Public Interest Law Clearing Houses) which undertake activities that enhance access to justice.

The definition includes free and reduced-fee services and services performed "without expectation of a fee". Chris Arup has analysed1 the phrase "without expectation of a fee" — and lists as advantages that it excludes consideration of the difficult cases of conditional fee and contingency fee based services, it excludes speculative work where the underlying motivation is commercial gain, albeit at a risk, and it may possibly credit cases where the lawyer is taking a very real risk, essentially for the sake of the client. Disadvantages of incorporating "without expectation of a fee" in the definition of pro bono include that it may have the effect of benefiting the other side when they would normally be expected to pay costs.

Law Foundation of New South Wales (now Law & Justice Foundation) (LJF)

In 1998 the Law Foundation of New South Wales developed the following definition:

Pro bono legal services are services that involve the exercise of professional legal skills and are services provided on a free or substantially reduced fee basis. They are services that are provided for: people who can demonstrate a need for legal assistance but cannot afford the full cost of a lawyer’s services at the market rate without financial hardship; non-profit organisations which work on behalf of members of the community who are disadvantaged or marginalised, or which work for the public good; and public interest matters, being matters of broad community concern which would not otherwise be pursued.

This definition is also restricted to legal services and many of the comments made with respect to the Law Council definition also apply here. The LJF definition does not cover speculative or contingency fee work, although the LJF considered that "work performed on a conditional fee basis could be referred by a pro bono scheme if fee recovery only occurs to the extent that a costs order is made in favour of the client and costs are recovered from the losing party".

Victorian Government Legal Services Contract Scheme

Under this scheme, firms in Victoria securing panel contracts for the provision of legal services to the Victorian Government are required to commit to providing legal services on a pro bono basis to "approved causes" (or to make payments in lieu) equivalent in value to a percentage nominated at the time of tender (between 5 and 15 per cent) of the fees it generates under the panel arrangements. For the purposes of these contracts, the Government has defined an "approved cause" as:

The provision of any services by lawyers or other staff based in Victoria which will enhance access to justice for disadvantaged persons or organisations and/or promote the public interest including circumstances where a Panel Firm: without fee or without expectation of a fee or at a reduced fee, advises and/or - represents a client in cases where:

(a) a client has no other access to the courts and the legal system and/or

(b) the client’s case raises a wider issue of public interest;

is involved in free community legal education and/or law reform;

is involved in the giving of free legal advice and/or representation to charitable and community organisations;

provides staff (legal or other) on secondment to a community organisation; or provides financial or in kind assistance (for example, equipment, sponsorship etc) to a community organisation.

This definition is clearly broader than the two discussed above yet contains some important limitations. It does not cover work performed for organisations or people who would otherwise be able to afford the services. Nor does it cover "no win — no fee" commercial business arrangements. The provision of financial and in-kind assistance to community organisations is covered only where it will "enhance access to justice for disadvantaged persons or organisations and/or promote the public interest".

National Pro Bono Aspirational Target and National Survey

The definition of "pro bono legal services" expressed in the National Pro Bono Aspirational Target Statement of Principles and in its National Survey is as follows: Giving legal assistance for free or at a substantially reduced fee to:—

(a) individuals who can demonstrate a need for legal assistance but cannot obtain Legal Aid or otherwise access the legal system without incurring significant financial hardship; or

(b) individuals or organisations whose matter raises an issue of public interest which would not otherwise be pursued; or

(c) charities or other non-profit organisations which work on behalf of low income or disadvantaged members of the community or for the public good;

Conducting law reform and policy work on issues affecting low income or disadvantaged members of the community, or on issues of public interest; Participating in the provision of free community legal education on issues affecting low income or disadvantaged members of the community or on issues of public interest; or

Providing a lawyer on secondment at a community organisation (including a community legal organisation) or at a referral service provider such as a Public Interest Law Clearing House.

The following is NOT regarded as pro bono work for the purposes of this statement:

giving legal assistance to any person for free or at a reduced fee without reference to whether free first consultations with clients who are otherwise billed at a firm’s normal rates;

legal assistance provided under a grant of legal assistance from Legal Aid; contingency fee arrangements or other speculative work which is undertaken with a commercial expectation of a fee; the sponsorship of cultural and sporting events, work undertaken for business development and other marketing opportunities; or time spent by lawyers sitting on the board of a community organization (including a community legal organisation) or a charity.

This definition is consistent with the Law Council of Australia definition but is specific about certain activities that have been considered "grey areas" in some definitional debates. It was considered necessary to be specific about these issues to enhance survey data and provide leadership on "definitional fringe" issues such as community service work by lawyers, sitting on boards, work for sporting organisations or work done without any reference to the capacity of a pro bono client to pay for pro bono services.

In other contexts different views may be appropriate as to what "pro bono" includes. The center takes the view that different definitions are useful for different purposes. 

Austria

In Austria there is no official definition of “pro bono.” There is however, a legal aide system that every registered Austrian Lawyers becomes active in. Other lawyers may have their own pro bono system, but that is subjective to each individual firm.  

For information on the legal aide system view the website on the following link (in German): http://www.rechtsanwaelte.at/www/getFile.php?id=55
Bermuda

According to Annwen Stirling of the Bermuda Bar Association the Bar Act is silent on it. 
Canada

Introduction: 
There is not a single statutory or legislative definition of “pro Bono” accepted on a Canada-wide basis.
 However, many jurisdictions that have defined “pro bono” use definitions that are similar to one another; though, some jurisdictions use a much broader definition than others. Other definitions may be found within the Canadian Bar association as well as within each individual law firm or practice. 

Some of these definitions are as follows: 

Federation of Law Societies in Canada

The federation has proposed a Model Code of Conduct to be adopted by all jurisdictions in Canada.  The Model Code describes pro bono as follows:

“Pro Bono - As a matter of access to justice, it is in keeping with the best traditions of the legal profession to provide services pro bono and to reduce or waive a fee where there is hardship or poverty or the client or prospective client would otherwise be deprived of adequate legal advice or representation. A lawyer is encouraged to provide public interest legal services and should support organizations that provide services to persons of limited means.”
Saskatchewan

Pro Bono work is a proud tradition of the legal profession and a part of the legal profession's service ideal. It is premised on the notion that everyone, regardless of their ability to pay, should have access to the justice system. Lawyers are in a unique position to ensure this access, and as members of the legal profession, have responsibilities towards the legal system as a whole. Lawyers volunteering their time pro bono publico are acting for the public good and advancing the interests of the administration of justice.

Pro bono legal services are defined as providing professional legal services without expectation of fee where legal aid is not available for:

· persons of limited means who demonstrate a need for legal assistance but are unable to afford legal counsel without suffering financial hardship; 

· charitable, non-profit, religious, civic, community, governmental and education organizations in matters that are designed primarily to address the needs of persons of limited means or which work for the public good of marginalized or disadvantaged individuals or groups; 

· matters of public interest and broad community concern which might not otherwise be pursued; and 

· the improvement of the law or legal system in a manner which benefits marginalized or disadvantaged individuals or groups.  
British Columbia

Values and Principles 
In relation to pro bono legal services, Pro Bono Law of BC abides by the following principles: 

· Pro bono legal services are those legal services that are provided to people and non-profit organizations of limited means without expectation of a fee; 

· Pro bono legal services should be designed and provided according to the changing social and legal needs of the people and non-profit organizations of limited means for whom they are intended; 

· Pro bono legal services should be provided to people and organizations of limited means according to the same standards of dedication, excellence, and professional ethics as paid legal services; and 

· Pro bono legal services should serve to complement and not replace government-funded programs advancing access to justice; a collaborative pro bono system should not substitute for a properly funded legal aid system. 
In relation to its operations, Pro Bono Law of BC abides by the following principles: 

· Pro Bono Law of BC strives to ensure that high-quality pro bono legal services are available to people and non-profit organizations of limited means in all urban and rural regions of British Columbia; 

· Pro Bono Law of BC will promote effective links with existing and potential pro bono service providers, all levels of government, community organizations, law firms, legal advocacy groups, bar associations, law foundations, professional organizations, law schools and law students in order to advance access to justice through effective research, the promotion of a pro bono culture and the provision of high-quality pro bono legal services; 

· Pro Bono Law of BC strives to improve the overall delivery of pro bono legal services by facilitating the integration and coordination of services provided by pro bono organizations and service providers throughout British Columbia; 

· Pro Bono Law of BC will assist organizations to establish a pro bono component to their services wherever practicable; and 

· Pro Bono Law of BC strives to develop new means of delivering pro bono legal services where the legal needs of people and non-profit organizations of limited means are currently unfulfilled.

Alberta

 “Lawyers providing free legal services to persons of limited means”

Ontario

What is Pro Bono? 

The term pro bono comes from the Latin phrase pro bono publico, which means "for the public good." For lawyers it means representing someone who cannot afford legal services, free of charge. 
Qualifying pro bono services include professional services: 

· rendered to marginalized persons in matters for which there is no government obligation to provide counsel; or 

· rendered to charitable organizations with respect to matters or projects designed to address the marginalized or improve the quality of life for fellow Ontarians; or 

· related to simplifying the legal process for, or increasing the availability and quality of, legal services to persons of limited means.

Czech Republic

In the Czech Republic pro bono and legal aid are distinguished seperately. According to Jan Worstova of the international department of the Czech Bar Association. “In the Czech Republic it is understood mainly that "pro bono" is any legal help provided individually and willingly by a lawyer, without previous organisation either from the side of state, or from the side of the Czech Bar Association. While the legal aid is a system organized by the state (according to the requirements of the European Convention on Human Rights and domestic laws in this respect) and paid from the state budget. In the Czech Republic, as the unique exception in Europe, there exist one more legal aid system, organized by the Czech Bar Association and paid by Bar (i.e. from lawyers fees).“
Denmark

According to Lise-Lotte Skovsager Gümoes, of the Danish Bar and Law Society, “we are not aware of the existence of a statutory Danish definition of pro bono, but the term is generally used in Denmark as describing legal aid rendered partially or completely at no cost, which I believe does not differ a lot from the general international understanding of the concept.”

Great Britain
 

According to Rebecca Wilkie, director of the Pro Bono Unit, the best description for “pro bono” in Britain is given by the joint protocol for pro bono legal work. It was developed by both the Bar Pro Bono Unit and LawWorks and has been signed by a wide range of those involved in provisions of pro bono services. 

JOINT PROTOCOL FOR PRO BONO LEGAL WORK 

At all stages throughout their career many lawyers regard Pro Bono Legal Work as an integral part of being a member of the legal profession, in providing access to justice and meeting unmet legal need. This Protocol has been agreed to set out the core values of such work and to assist both those who undertake it and their clients. Many lawyers undertake charitable work of many different kinds. However, the purpose of this protocol is to concentrate specifically on the provision by lawyers of their legal skills in the form of Pro Bono Legal Work. 

1 What is Pro Bono Legal Work? 

1.1 When we refer to Pro Bono Legal Work we mean legal advice or representation provided by lawyers to individuals and community groups who cannot afford to pay for that advice or representation and where public funding is not available.

1.2 Legal work is Pro Bono Legal Work only if it is free to the client, without payment to the lawyer or law firm (regardless of the outcome) and provided voluntarily either by the lawyer or his or her firm.

1.3 Pro Bono Legal Work is always only an adjunct to, and not a substitute for, a proper system of publicly funded legal services.

2 How should Pro Bono Legal Work be done? 

2.1 Pro Bono Legal Work should always be done to a high standard. That means in particular that:

2.2 The availability of appropriate publicly funded legal advice or representation should always be considered before a lawyer undertakes Pro Bono Legal Work.

2.3 When a lawyer is requested to agree to undertake a piece of Pro Bono Legal Work the lawyer should give his/her decision within a reasonable time.

2.4 The terms on which the Pro Bono Legal Work is undertaken including the circumstances in which the relationship may be terminated should be made clear at the outset.

2.5 The Pro Bono Legal Work should only be undertaken by a lawyer who is adequately trained, has appropriate skills and experience and, where necessary, is adequately supervised for the work in question.

2.6 The lawyer undertaking a piece of Pro Bono Legal Work (and where appropriate his or her supervisor) should have no less than the minimum level of legal expertise and experience as would be required if the particular work in question was paid work. 

2.7 In no case should the client be misled as to the lawyer's skill or ability to undertake the Pro Bono Legal Work.

2.8 Once a lawyer has agreed to undertake a piece of Pro Bono Legal Work the lawyer (and if appropriate his or her firm) must give that work the same priority, attention and care as would apply to paid work.

2.9 Pro Bono Legal Work must not be undertaken without appropriate insurance.

2.10 A lawyer in doubt or difficulty in relation to a piece of Pro Bono Legal Work should seek advice from a Pro Bono organisation or from the Bar Council, the Law Society or the Institute of Legal Executives.

ANCILLARY PROVISIONS 

1 RELATIONSHIPS BETWEEN PRO BONO ORGANISATIONS AND LAWYERS

1.1 Where practical, lawyers able to undertake pro bono work are encouraged to do so through a pro bono organisation, through the not-for-profit sector, or through both.

1.2 Pro Bono Legal Work will be more effectively delivered through co-ordinating the relationships between lawyers, pro bono organisations, and not-for-profit agencies such as Law Centres and CABx.

1.3 When a lawyer is asked by a pro bono organisation or not-for-profit agency to undertake a particular piece of Pro Bono Legal Work, the lawyer is expected to have proper regard to any prior confirmation given to the pro bono organisation or not-for-profit agency that the lawyer was prepared to undertake Pro Bono Legal Work.

1.4 Sets of chambers, law firms and legal departments should, wherever possible, seek to encourage and support the undertaking of appropriate Pro Bono Legal Work by their lawyers, including the undertaking of that work "in-house".

2 THE CONTRIBUTION OF PERSONS WHO ARE NOT FULLY QUALIFIED, OR WHO ARE OTHERWISE UNABLE, TO DO PRO BONO LEGAL WORK

2.1 Non-lawyer staff within a set of chambers or a firm should be enabled to make the same contribution to the undertaking of a piece of Pro Bono Legal Work as they would for a piece of paid work.

2.2 Law students, pupil barristers and trainee solicitors have an important contribution to make to Pro Bono Legal Work. However that contribution must be properly supervised and must be preceded by proper training.

2.3 Where suitably qualified and experienced, academic lawyers and employed lawyers are particularly encouraged to consider providing training to others to enable them to undertake Pro Bono Legal Work if they are not able themselves to provide legal advice or representation. The provision of pro bono legal training without charge is an important contribution to Pro Bono Legal Work. 

3. PARTICIPATION IN PRO BONO LEGAL WORK AS A CHARACTERISTIC OF BEING A MEMBER OF THE LEGAL PROFESSION

3.1 A commitment to the delivery of Pro Bono Legal Work is encouraged throughout a lawyer's professional life, as a student and in practice, through to and including retirement.

Hong Kong

Introduction 


In Hong Kong there is not a set statutory definition of “pro Bono,” but pro bono work, as defined by some Western nations, is practiced throughout Hong Kong. In some organizations, such as the Hong Kong Bar Association (HKBA), there is an opportunity to get free legal advice from Barristers if certain criteria are met. This is not to say that giving free legal counsel is the only type of work that is considered “pro bono.” It may very well be that “pro bono” is interpreted more broadly or narrowly under the customs and practices of Hong Kong, At this point however, due to limited information on what is customary Hong Kong practice it is purely speculative. What follows is the criteria that the HKBA uses in determining if someone is eligible to receive free legal counsel. 

HKBA criteria for Eligibility 

8. BFLSS can help by putting members of the public in touch with barristers on the Panel who can:  give advice either by way of a written advice or opinion or in conference on a legal problem; or represent them in any court or in any tribunal where legal representation is permitted. 
9. Applications for advice or representation are considered by a Management Committee. Whilst every effort will be made to offer advice or representation in an appropriate case, the resources of BFLSS are limited and whether assistance should be given is a matter for the Committee in its discretion. 

10. Subject to the above, the factors which will normally be taken into account when deciding whether to refer a case to a Panel member are:
   Does the case appear to be one which deserves assistance? 

  This will involve some assessment of the merits of the applicant's case.

 Can the applicant (or his /her family) afford legal assistance? 

  BFLSS is designed to help those who cannot reasonably afford the legal assistance which they need and who are not eligible for legal aid or other forms of help with legal expenses (e.g. under an insurance policy or through a union). Applicants who are ineligible for legal aid on financial grounds must provide, in their application, a brief explanation of their financial resources (income/savings/expenditure) and those of their family or others from whom they might reasonably be expected to look for help. Applicants who are unsure whether they are ineligible for Legal Aid or assistance from a union or under an insurance policy should check before making an application. 

If an Applicant has applied for Legal Aid and has been refused, either on the grounds of financial ineligibility or on the merits, he / she must provide information about the decision refusing Legal Aid and also any appeal against that decision. BFLSS will not normally provide assistance if it appears that a person may be eligible for Legal Aid. 

 Does it appear that the services of a barrister are needed? 

  The services that a barrister can offer may not always be the most appropriate in a particular case. In some cases a solicitor or a welfare agency may be better equipped to help. The principal expertise of a barrister is in representing clients at hearings in courts and tribunals; and giving specialist legal advice. Barristers do not have the resources to carry out factual enquiries or to deal with correspondence or court procedures on a client's behalf.

 What work is involved? 

Members of the Panel will normally only be available to devote a maximum of three days work to a case. This should be enough for most types of advisory work and for representation in courts and tribunals for short cases or hearings. But it means that BFLSS will not be able to provide a barrister to advise on a continuing basis over a long period or to provide assistance in long cases in a court. Assistance is more likely to be possible in more complex cases if a solicitor or other agency is involved and can deal with some aspects of the work. Wherever possible an applicant should make an application with the assistance of a solicitor or other agency who is willing to remain involved with the case. 

11. Where representation in a court or tribunal is involved, sometimes it would not be possible for a barrister to act unless a solicitor is prepared to assist. In some cases the BFLSS may be able to find a solicitor who is prepared to act for free but that cannot be guaranteed.

Isle of Man

There is not an express definition of “pro bono” in the Isle of Man, though there is a commonly accepted underlying meaning of the term. This meaning was pronounced by Paul Becket of the Isle of Man bar association: 

“We take pro bono to mean that we will accept free of charge cases which do not qualify for legal aid and the costs of which the client is not able to bear, on the basis that otherwise this would leave a person unrepresented and would result in their misfortune being compounded

The determination of whether a case is suitable for pro bono is more of an art than a science although the financial situation of the potential client can usually be determined without great difficulty. Beyond that it depends on the availability of a fee earner having relevant experience in the area. 

However, the concept of pro bono can I believe legitimately be extended to cover work undertaken by members of the Isle of Man bar at rates which are very much less than they would receive were they charging on a commercial basis. For example I am a member of the Isle of Man Criminal Injuries Compensation Tribunal and receive approximately £120 for a full day’s sitting and no remuneration at all for the preparation for that sitting (which can take up to two working days in total). The Attendances Order 2008 exemplifies this. 

Members of the Bar who take part in the Duty Advocate Scheme may also I believe be legitimately regarded as working pro bono as the rates of remuneration for hours on call and attendance at the various police stations in the Isle of Man are very low indeed. 

Perhaps the guiding principle when determining whether or not to undertake pro bono work should be that as Advocates we are extremely privileged (not simply in terms of our ability to make a decent living but also in terms of the condition in which we work and the relative security of our profession). Many of our fellow citizens particularly in a recession such as we are now experiencing do not have this basic peace of mind and undertaking pro bono work allows us to put something back into the community which has so consistently supported us in our professional work over so many years.”
Latvia

In Latvia there is no official definition of the word “pro bono,” however there is a comprehensive law on state ensured legal aide. This law may be separate from what would normally be considered pro bono or it may fall within the greater definition of pro bono. Even if this law is separate from “pro bono,” it is still useful to see how Latvia determines who qualifies for free legal aid.   

The Saeima1 has adopted

and the President has proclaimed the following Law:

 State Ensured Legal Aid Law 

Chapter I

General Provisions

Section 1. 
Purpose of this Law

The purpose of this Law is to promote the right of a natural person to a fair court protection by ensuring State-guaranteed financial support for the receipt of legal aid. 

Section 2. 
Application of this Law

This Law regulates the general rules for the provision of the State-ensured legal aid (hereinafter – legal aid).

Section 3. 
Right to Legal Aid

(1) The following persons have the right to legal aid:

1) a citizen of Latvia;

2) a non-citizen of Latvia;

3) a stateless person;

4) a European Union citizen who is not a citizen of the Republic of Latvia, but resides legally in the Republic of Latvia ;

5) a citizen of a state that is not a Member State of the European Union if he or she legally resides in the Republic of Latvia and has received a permanent residence permit;

6) a person who has the right to legal aid ensured by the Republic of Latvia in accordance with the international agreement entered into by the Republic of Latvia; and

7) an asylum seeker, a refugee and a person who has been granted the alternative status in the Republic of Latvia.

(2) The persons referred to in Paragraph one of this Section have the right to legal aid if such persons, taking into account their special situation, state of property and income level, are unable to provide partly or fully for the protection of their rights. The Cabinet shall determine in which cases the special situation, state of property and income level of a person are being considered appropriate for the granting of legal aid.

(3) The State shall ensure legal aid to any person who has obtained the status of a low-income or needy person.

(4) The persons conforming to the criteria referred to in Paragraphs one, two and three of this Section have the right to request legal aid and make amendments to the initial legal aid application.

Section 4. 
Liability of Legal Aid Applicants

(1) A person does not have the right to abuse his or her special situation, state of property and income level for the receipt of legal aid.

(2) A person has the duty to request legal aid in a timely manner, except where it has not been possible due to objective circumstances. 

Section 5. 
Scope of Legal Aid

(1) The State shall ensure legal aid for the out-of-court and in-the-court settlement of disputes, as well as the provision of legal advice for the protection of infringed or disputed rights of a person or his or her interests protected by the law.  The State shall ensure legal aid for an asylum seeker in the appeals procedure during the process of granting asylum.

(2) The State shall ensure legal aid for a person, taking into account his or her special situation, state of property and income level, as well as the information indicated in the person’s application for legal aid, except the cases specified by law.

(3) The scope of legal aid shall be determined in hours and in the form of specific activities. The Cabinet shall determine the kinds of legal aid, the maximum number of hours and the amount of and procedures for payment.

(4) The expenses related to the ensuring of the legal aid provided in accordance with the procedures specified in this Law, shall be covered from the State budget resources provided for such purpose.

(5) In the cases specified in this Law, a person shall cover a part of the payment for the legal aid received or cover in full all the costs related to legal aid.

(6) The State shall not cover the court costs that a person shall pay in accordance with a court adjudication.

Section 6. 
Grounds for Refusal of Legal Aid

(1) Legal aid shall not be provided if:

1) the legal aid requested by a person is unfounded;

2) a person has not requested legal aid in a timely manner;

3) a State administrative institution has assisted a person by indicating the options for solving the legal situation, preparing the documents necessary for the protection or implementation of the rights of the person or by providing legal aid of other kind, which indicates that legal aid is not necessary;

4) the provision of legal aid to a person has been discontinued during the last two years since the previous application for legal aid due to the fact that, in applying for legal aid, he or she has provided false information;

5) a person who was obligated to partially or fully cover the expenses related to legal aid, has not done it within the time period and in the amount specified;

6) such legal aid concerns a claim directly connected with the commercial activities or independent professional activities of the applicant;

7) such legal aid is connected with customs or tax matters;

8) such legal aid concerns a claim regarding defamation and injuring dignity; or

9) a dispute is settled in a court of arbitration or by using other alternative dispute settlement mechanisms.

(2) In exceptional cases, legal aid shall be provided without taking into account conditions referred to in Paragraphs four and five of this Section, if refusal of legal aid would imply that the fundamental rights of a person guaranteed by the Constitution of the Republic of Latvia are substantially restricted.

Chapter II

Legal Aid Administration

Section 7. 
Legal Aid Administration

The Legal Aid Administration shall be the institution responsible for the provision of legal aid. The Legal Aid Administration is a direct administrative institution subordinated to the Ministry of Justice.

Section 8. 
Basic Tasks of Legal Aid Administration

The basic tasks of the Legal Aid Administration shall be the following:

1) to disburse resources intended for legal aid in accordance with the procedures specified by regulatory enactments;

2) to ensure purposeful and efficient utilisation of the State budget funds; and

3) in the cases specified by law, to recover the State budget funds granted for the ensuring of legal aid.

Chapter III

Extrajudicial Legal Aid

Section 9. 
Scope of Extrajudicial Legal Aid

The State shall ensure legal aid if:

1) a person needs legal aid in matters of the right of dwelling, labour law, children’s rights or the State social guarantees;

2) a person who has suffered a criminal offence needs legal aid for the clarification of his or her rights and duties, for drawing up an application and the receipt of compensation;

3) a person needs to prepare an application regarding securing of claims in a civil matter;

4) a person is involved in a dispute of a legal nature, in which judicial proceedings are possible, and such person needs legal aid for the clarification of his or her procedural rights and duties in order to prepare a claim for a court;

5) a person is involved in a dispute of a legal nature, which is to be settled out-of-court, and such person needs legal aid in order to clarify his or her rights and duties in solving such dispute, or in order to prepare the relevant documents; or

6) a person has the right to legal aid for the implementation of defence or representation and it is provided for in the law.

Chapter IV

Legal Aid in Civil Matters

Section 10. 
Provision of Legal Aid in Civil Matters

A person may request legal aid in civil matters while the court adjudication is not executed.

Section 11. 
Scope of Legal Aid in Civil Matters

(1) The State shall ensure the following legal aid:

1) legal aid in the drawing up of the procedural documents;

2) legal advice during judicial proceedings; and

3) representation in court.

(2) In addition to the aid referred to in Paragraph one of this Section, a person has the right to receive the following in cross-border disputes:

1) interpreter services;

2) translation of documents required by a court or by a competent authority and presented by the legal aid recipient that are necessary for the resolution of the matter; and

3) the payment of the expenses that are related to the attendance of court hearings, if the presence of the person in a court is provided for in the law or is required by the court, deciding that the relevant person may not be heard in any other way. 

Section 12. 
Concept of Cross-border Dispute

A cross-border dispute is a dispute in which the permanent residence (domicile) of the party applying for legal aid at the time of receipt of the submission for legal aid is not in a state where the court is sitting or where the court adjudication is to be enforced.

Section 13. 
Transmission of Submissions in a Cross-border Dispute

(1) If a person wishes to receive legal aid in a cross-border dispute, he or she shall submit the relevant submission to the Legal Aid Administration.

(2) The Legal Aid Administration shall transmit the submission referred to in Paragraph one of this Section to the competent authority of another state within a period of seven days from the day of receipt of the submission.

(3) The Legal Aid Administration shall refuse to transmit a submission if it is not related to a cross-border dispute.

Section 14. 
Adjudicating of Submissions Received in Cross-border Disputes

(1) If the Legal Aid Administration receives a submission for legal aid transmitted by the competent authority of another state, it shall be adjudicated in accordance with the general procedures.

(2) A person’s special situation, state of property and income level shall be evaluated by the same criteria that are used in the adjudicating of applications for legal aid not related to cross-border disputes.

(3) A person who wishes to receive legal aid in a cross-border dispute may request legal aid also if he or she proves that he or she is unable to pay the expenses related to legal aid due to differences in the welfare level between the state of his or her permanent residence (domicile) and the state where the court is sitting.

Chapter V

Legal Aid in Administrative Matters

Section 15. 
Provision of Legal Aid in Administrative Matters

A person may request legal aid in an administrative matter as long as the court adjudication is not executed.

Section 16. 
Scope of Legal Aid in Administrative Matters

The State shall ensure the following legal aid:

1) legal aid in drawing up of the procedural documents;

2) legal advice in an administrative procedure; and

3) representation in an administrative procedure.

Chapter VI

Legal Aid in Criminal Matters

Section 17. 
Provision of Legal Aid in Criminal Matters

A person who, in accordance with the law, has the right to defence and representation may request legal aid as long as the court adjudication is not executed.

Section 18. 
Scope of Legal Aid in Criminal Matters

The State shall ensure the following legal aid:

1) legal aid in drawing up of the procedural documents;

2) defence in a criminal procedure; and

3) representation in a criminal procedure.

Section 19. 
Provision of Defence

(1) If the State in the cases specified by regulatory enactments shall ensure a person with a counsel, the performer of criminal procedures shall ensure the person with a possibility to invite a counsel.

(2) In urgent cases and in the cases of mandatory defence specified by the criminal proceedings, a performer of procedures shall invite a counsel if a person has not agreed with a counsel.

(3) A counsel shall be chosen among such persons with whom the Legal Aid Administration has entered into a legal aid contract and who may be counsels in a criminal matter in accordance with the Criminal Procedure Law in the cases referred to in Paragraph one and two of this Section.

(4) The procedures for submitting and adjudicating of a submission specified in this Law do not apply to the provision of defence in criminal proceedings, as well as Sections 3, 5 and 6 of this Law do not apply thereto.

(5) A performer of procedures shall evaluate the justification and necessity of the provision of legal aid for ensuring of defence, informing the Legal Aid Administration regarding such evaluation.

(6) A counsel shall be provided to a person in accordance with the procedures specified by the criminal proceedings. 

Section 20. 
Provision of Representation

(1) In the cases specified by criminal proceedings, a performer of procedures shall take a decision regarding the invitation of an advocate as a representative of the victim, taking into account the conditions of criminal proceedings, informing the Legal Aid Administration regarding such decision.

(2) In the cases referred to in this Section, an advocate shall be chosen from among the persons with whom the Legal Aid Administration has entered into a legal aid contract, complying with the limitations specified by the criminal proceedings.

Chapter VII

Procedures for Provision of Legal Aid

Section 21. 
Competent Authority

The Legal Aid Administration shall review submissions for legal aid, take decisions regarding the granting of or refusal to grant legal aid and shall notify submitters regarding such decision.

Section 22. 
Submission for Legal Aid

(1) A person who wishes to receive legal aid shall present a submission – a completed legal aid application form. If necessary, the person shall attach copies of the documents certifying the information referred to in the form.

(2) The Cabinet shall approve the sample legal aid application.

(3) A person may receive the legal aid application form, as well as information regarding the completion of the form and the documents to be attached thereto at the Legal Aid Administration or in the local government in the territory of which the person has his or her place of residence, but the persons referred to in Clauses 3, 4, 5 and 7, Paragraph one, Section 3 of this Law shall receive such information in the local government in the administrative territory of which they legally reside.

(4) The legal aid application form and information regarding the completion thereof shall be issued free of charge.

(5) A person shall send a submission for legal aid (a completed legal aid application form) to the Legal Aid Administration.

Section 23. 
Procedures by which Submissions for Legal Aid are Examined

(1) Within a period of two weeks from the day a submission for legal aid is received, the Legal Aid Administration shall take a decision regarding the necessity and scope of the provision of legal aid.

(2) If the Legal Aid Administration determines that additional information is necessary in order to take a decision, it shall inform the legal aid applicant thereof within a period of seven days from the day of receipt of the submission.

(3) The time period for the taking of the decision referred to in Paragraph one of this Section shall be suspended until the receipt of all the information requested by the Legal Aid Administration.

(4) If the Legal Aid Administration does not receive the information requested from a person within a period of 15 days, it shall decide to refuse the granting of legal aid.

(5) A decision regarding the granting of or refusal to grant legal aid shall be an administrative act.

(6) The procedures for submission and examination of a submission specified in this Law do not apply to the provision of legal aid in appeals procedures during the process of granting asylum.

(7) The Legal Aid Administration shall grant legal aid to an asylum seeker if, after an evaluation of the necessity to provide legal aid, a relevant application has been received from the institution responsible for the examination of the asylum submission. 

Section 24. 
Changes in Information

A legal aid applicant has a duty to notify the Legal Aid Administration regarding the changes in the information referred to in a submission immediately, but not later than within a period of seven days after learning thereof.

Section 25. 
Notification of Decision

A decision regarding the granting of or refusal to grant legal aid shall be notified in writing, sending such notification to the address indicated by the person or delivering it in person to the submitter of the application.

Section 26. 
Procedures for Dispute and Appeal of Decision

(1) A person may contest a decision of the Legal Aid Administration, submitting a relevant submission to a responsible official of the Ministry of Justice.

(2) A person may appeal the decision of a responsible official of the Ministry of Justice, which has been taken regarding the contested decision of the Legal Aid Administration to a district administrative court. The decision of the district administrative court may not be appealed.

Section 27. 
Repeated Examination of a Submission

(1) A person may not re-submit a submission for legal aid in a case regarding the same subject and on the same grounds if a district administrative court has rejected such submission.

(2) A repeated submission for legal aid in a case regarding the same subject and on the same grounds is permitted only if essential changes in the special situation, state of property or income level of a person have occurred.

(3) Upon determining that a submission for legal aid in a case concerns the same subject and the same grounds, the Legal Aid Administration shall not examine it but return such submission to the person.

Section 28. 
Legal Aid Register

(1) Information regarding the granting of or refusal to grant legal aid, as well as information regarding legal aid providers shall be included in the Legal Aid Register, which shall set up and maintained by the Legal Aid Administration.

(2) The Cabinet shall determine the procedures for the setting up of the Legal Aid Register, the scope of and access to the information to be included therein.

Chapter VIII

Legal Aid Providers 

Section 29. 
Legal Aid Contract

(1) The following shall be indicated in a legal aid contract :

1) the contracting parties;

2) the competence of a legal aid provider; 

3) what type of legal aid the legal aid provider undertakes to provide;

4) the liability of the contracting parties;

5) the criteria for the legal aid quality assessment;

6) the procedures for settling of accounts and provisions regarding the granting of financial and other resources;

7) the procedures for the supervision of the legal aid provider; 

8) the term of validity of the contract;

9) the conditions of co-operation; and

10) other essential conditions of the contract.

(2) A legal aid contract expires:

1) upon the termination of the contract;

2) by a notice of termination of one party; or

3) upon mutual agreement of both parties.

(3) A legal aid contract may be given a notice of termination if the conditions of the contract are not fulfilled accurately and in a timely manner.

(4) A legal aid contract may be entered into for a time period not longer than three years. Upon the expiration of the contract, the Legal Aid Administration shall take a decision regarding the usefulness of re-entering into a legal aid contract.

(5) A legal aid contract may not be re-entered into if the Legal Aid Administration has given a notice of termination of the legal aid contract.

Section 30. 
Legal Aid Providers

(1) A contract regarding the provision of legal aid may be entered into with:

1) a person who, in accordance with Section 4 of the Advocacy Law, may be an advocate in the Republic of Latvia;

2) a sworn notary;

3) a sworn bailiff; 

4) a state-recognised higher education institution which has been implementing an accredited study programme for not less than five years, as a result of completing of which a lawyer qualification is awarded and in which a course or unit established for providing of legal aid is headed by a Doctor of Law; and

5) a natural person with the capacity to act, who meets all the following requirements:

a) he or she has completed an accredited study programme in law in a higher education institution (academic study programme in law or a second-level higher vocational study programme in law and a lawyer qualification),

b) he or she is fluent in the official language;

c) he or she is of good repute, and

d) he or she has obtained at least five years of work experience by working in any of the law specialities.

(2) The persons referred to in Paragraph one of this Section may provide legal aid after entering into a legal aid contract with the Legal Aid Administration,

(3) A contract regarding the provision of legal aid may not be entered into with the person referred to in Paragraph one, Clause 5 of this Section and the Legal Aid Administration is entitled to break an entered into contract if just one of the following conditions has been determined:

1) the person is a defendant, accused or a suspect in a criminal matter regarding the perpetration of an intentional crime;

2) the person has been convicted for committing an intentional crime  – regardless of extinguishment or expungement of the criminal record;

3) the person has been convicted for committing an intentional crime, but has been released from serving the sentence due to limitation period, amnesty or clemency;

4) a criminal matter against the person regarding an intentional crime has been terminated due to limitation period, amnesty or clemency;

5) the person has been debarred from the number of sworn advocates or their assistants, dismissed from the office of a prosecutor or discharged from the office of a sworn bailiff or assistant thereof, from the office of a sworn notary, an assistant thereof or the office of judge; or

6) the person does not conform to the requirements referred to in Paragraph one, Clause 5 of this Section.

Section 31. 
Procedures by which Submissions for Obtaining the Status of Legal Aid Provider are Examined

(1) The persons referred to in Paragraph one, Section 30 of this Law who wish to provide legal aid shall complete a submission regarding the obtaining of the status of a legal aid provider and submit such submission to the Legal Aid Administration. The Cabinet shall approve the standard form of the submission.

(2) The Legal Aid Administration shall evaluate the consistency of information with the information indicated in a submission and check the information regarding the reputation and qualification of a person.

(3) The Legal Aid Administration, having determined that a person is qualified, of good repute and conforms with a category of persons referred to in Paragraph one, Section 30 of this Law, within a period of one month after the receipt of a submission, shall take a decision regarding the entering into of a legal aid contract with the concrete person. The Legal Aid Administration shall without delay notify the person who has submitted the submission referred to in Paragraph one of this Section regarding the decision taken.

Section 32. 
Duties of Legal Aid Provider

(1) A legal aid provider shall provide legal aid in accordance with the conditions of a legal aid contract.

(2) A legal aid provider may not refuse to provide legal aid, except in the case where the requested legal aid does not conform to the conditions of the legal aid contract or ethical considerations or restrictions provided for by law do not permit such aid.

(3) A legal aid provider shall immediately notify the Legal Aid Administration regarding the setting in of the conditions referred to in Paragraph two of this Section.

Section 33. 
Assignment of Legal Aid Provider

(1) The Legal Aid Administration, having received a submission for legal aid within the time period specified in Paragraph one, Section 23 of this Law, shall take a decision regarding the assignment of a legal aid provider to a specific matter, except the case referred to in Section 19 of this Law.

(2) The Legal Aid Administration shall choose a legal aid provider for a specific matter, taking into account his or her:

1) competence;

2) specialisation;

3) workload;

4) ability to provide legal aid in a specific matter (for example, evaluate the possibility of a conflict of interests); and 

5) location in order to evaluate the distance a person has to take to receive legal aid.

(3) The Legal Aid Administration shall issue a legal aid applicant an order to visit a particular legal aid provider. 

(4) The Legal Aid Administration shall indicate in the order the following information: 

1) given name, surname, personal identity number and place of residence of the legal aid applicant;

2) given name, surname or name, place of practice and contact details of the legal aid provider;

3) the type of legal aid;

4) the time of the legal aid provision ;

5) how long and in what amount the State undertakes to pay for legal aid; and

6) the intended time and place of the first meeting with the legal aid provider.

(5) The order is not an administrative act.

Chapter IX

Payment of Expenses Related to Legal Aid

Section 34. 
The Duty of Payment of the Expenses Related to Legal Aid

(1) A person who has received legal aid shall reimburse the expenses related to legal aid in full amount if the Legal Aid Administration determines that:

1) the person has indicated false information that has been the grounds for the receipt of legal aid;

2) the person abuses his or her rights to legal aid;

3) the person has received undue legal aid;

4) the person has to pay court expenses in accordance with a court adjudication; or

5) the special situation, state of property or income level of the person has substantially improved during the year after the receipt of legal aid.

(2) The Cabinet shall determine the procedures by which the persons referred to in Paragraphs one and four of this Section shall pay the expenses related to legal aid.

(3) The Cabinet shall determine the procedures by which the conditions referred to in Paragraph one, Clause 5 of this Section are evaluated.

(4) A person requesting legal aid in a cross-border dispute shall pay for the translation expenses that are covered from the State budget if the competent authority of another state refuses the provision of legal aid.

Section 35. 
Procedures for Payment of Expenses Related to Legal Aid

(1) The Legal Aid Administration, having determined any of the cases referred to in Section 34 of this Law, shall take a decision regarding the payment of the expenses related to provision of legal aid.

(2) The Legal Aid Administration may take a decision regarding the payment of the expenses which are related to the provision of legal aid within the time period specified in the Administrative Procedure Law when a year has passed since the provision of legal aid.

(3) The Legal Aid Administration shall acquaint a person with the decision taken.

(4) The expenses related to legal aid shall be transferred into the State budget.

Transitional Provisions

1. Until the adoption of the Regulations referred to in Paragraph two, Section 3 of this Law, but not later than by 1 August 2005, the Cabinet Regulation No. 97 of 25 February 2003, Procedures by which a Family or Separately Living Person shall be Recognised as Needy and the Cabinet Regulation No. 502 of 4 November 2002, Procedures by which Income and Material Status of Low–Income Person shall be Evaluated, apply in determining the special situation, state of property and income level of a person.

2. The Legal Aid Administration shall be established by 30 December 2005. Until the establishment of the Legal Aid Administration, the functions thereof shall be performed by the responsible department of the Ministry of Justice.

3. Section 3, Paragraph one, Clause 7 of this Law in relation to asylum seekers shall come into force on 1 January 2007.

4. Chapter V of this Law shall come into force on 1 January 2006.

5. Chapter VI of this Law shall come into force simultaneously with the Criminal Procedure Law.

Informative Reference to European Union Directives

The legal norms arising from Council Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes have been included in this Law.

This Law shall come into force on 1 June 2005.

This Law has been adopted by the Saeima on 17 March 2005.

Acting for the President, 
 Chairperson of the Saeima 



I. Ūdre

Rīga, 1 April 2005
Lithuania

According to Rytis JOKUBAUSKAS, Secretary general of the Lithuanian Bar Association, “although ‘pro bono’ is well known in Lithuania, it is not used in the Law on the Bar or any other legal document, so there is no official definition of ‘pro bono.’

Malaysia

According to the Bar Council of Malaysia “pro bono” is more commonly referred to as legal aid.  
There is no specific definition of pro bono. It is understood as offering legal assistance voluntarily without charging legal fees to the clients. 
[Note below (dated 02 April 2008) is by Ravindran Nekoo, Chairperson, Bar Council Legal Aid Centre, Kuala Lumpur]
LEGAL AID IN MALAYSIA

A. Legal Aid in Malaysia 

1.
In Malaysia there are two legal aid schemes, namely


a. Government Legal Aid Bureaus


b. Bar Council Legal Aid Centers

2.
The Legal Aid Bureau is government-funded. It commenced in 1970 pursuant to the Legal Aid Act 1971. It is administered by the Prime Minister’s Department. 

3.
There is also another scheme under the purview of the office of the Chief Justice providing legal representation for all criminal cases which carries capital punishment in the High Court. 

4.
The Bar Council legal aid scheme was set up in 1982. It is funded by compulsory contributions of RM 100 per year from all practicing lawyers. The services of the lawyers are completely pro bono. This is one of the few legal aid schemes in the world which is self-funded.

5.
The main difference between the government funded scheme and the Bar Council Scheme is that government funded scheme is limited by the 2nd Schedule of the Legal Aid Act 1978 which provides that this scheme would only handle criminal proceedings in which the accused not being represented by counsel pleads guilty to the charge or charges and wishes to make a plea in mitigation or where the accused is charged under the Minor Offences Act 1955. Quite simply this means that the government-funded scheme would not undertake a criminal case in which the accused claims trial.

6.
The Bar Council Legal Aid Scheme is extended to all criminal cases except capital punishment cases as there is already a scheme for legal representation for these offences as mentioned in item 3. 

7.
The criminal defense work undertaken by the lawyers under the Legal Aid Scheme of the Bar Council is done wholly pro bono. Some of these cases can go on for years and there are situations when lawyers having to go to Sungai Buloh prison to interview their clients who are held under remand would have to bear their own expenses.

8.
In spite of the many challenges, the Bar Council Legal Aid Scheme has managed to serve the civil society albeit by having to stretch its resources at times.

9.
In addition to doing criminal defense work, the Bar Council Legal Aid Scheme had also pioneered a program called the Dock Brief program, wherein pupils reading in the chambers of their Masters, would be present in court every day to render assistance to remand detainees brought to court from the prison and lockups.  

10.
If the remand detainees instruct the pupils that they want to plead guilty then the pupils would prepare a plea of mitigation for these detainees. 

11.
Then there is another program wherein the lawyers and pupils make regular prison visits to assist those held under remand in the prisons and are unable to afford legal representation. 

12.
Where possible, lawyers are assigned to these prisoners to undertake their cases. 

13.
It must be said that the Bar Council Legal Aid Scheme is limited in its resources. The compulsory annual contribution of RM100.00 made by each lawyer which adds up to about RM1.3 million for the whole country is certainly not sufficient to provide legal services to those in need of these services and yet unable to afford them.

14. 
The money from the Bar Council Legal Aid Scheme is mainly used to run the administration offices at the various states. It is also used to fund training programs where the lawyers are trained in criminal defense work, family law etc. The contribution by the lawyers itself is certainly not enough to expand the services and to have a scheme wherein lawyers may be paid a certain amount of money for the services rendered by them. 

B. The problems of the Legal Aid Scheme of the Bar Council 

1. While the Bar Council Legal Aid Scheme has managed to extend its services to those needing legal services, it has not been able to do so at the level that is needed to serve the society. The Bar Council scheme is limited by resources, mainly financial. 

2. While the scheme itself has won public acclaim it is not able to serve the society optimally. 

3. The biggest centre is the Bar Council Legal Aid Centre in Kuala Lumpur, followed by Penang and Selangor. The other State schemes are not able to expand its wings as resources both financial and human are limited. Therefore the Bar Council Legal Aid Scheme while being able to provide free legal services in Kuala Lumpur, Selangor and Penang in its current form it is not able to serve the whole nation. 

4. A scheme run by volunteers would always have problems in that it is largely dependent on the lawyers who have the time to spare. Though it must be said emphatically that the Malaysian lawyers have always answered the clarion call whenever there was a need to assist, such dependency on volunteerism does not augur well for the legal aid scheme, which is a fundamental human right. 

5. Even at the moment with the increase of remand prisoners who are not able to afford legal representation, the Bar Council Legal Aid scheme is only able to assist a few.   

C. The need for a comprehensive State-funded Legal Aid Scheme

1. There is an urgent need for a fully developed State-funded legal aid scheme, which undertakes all forms of criminal defense work.

2. A voluntary self-funded legal aid scheme cannot be a substitute to a fully funded state-aided scheme. If necessary the State needs to consider seriously the funding of the existing or expanded legal aid scheme of the Bar Council.  

3. At the moment the Government Aided Legal Aid Scheme gets about RM10 million and the Legal Aid Scheme of the Bar Council through its compulsory subscription scheme is able to collect about RM1.3 million. A sum of RM11.3 million to serve the nations’ needy is certainly insufficient.

4. The Government Aided Scheme’s main cases seem to be the Syariah cases. This then leaves out the criminal cases and the civil cases namely family related matters such as divorce, custody and maintenance cases. 

5. With the resource of merely RM1.3 million, the Bar Council’s Legal Aid Scheme is certainly not able to cope with the increasing number of demand from the society to have legal representation.

6. To deprive the society of legal representation merely on the grounds that they are unable to afford a lawyer does not reflect a progressive nation. 

New Zealand
 

There is not a statutory definition of "pro bono" in New Zealand.  According to Bronwyn Jones, Legal Officer of the New Zealand Law Society, “the NZLS does not keep any official record of pro bono work undertaken by lawyers. We are aware, however, that many lawyers provide significant amounts of free legal advice/work, whether as volunteers in community law centres or citizens’ advice bureau, in an honorary capacity for charities or incorporated societies, by way of service to the law societies, or directly to clients.”

Norfolk Islands

On Norfolk Island there is not an official definition of “pro bono.” However, according to Dr. John Walsh of Brannagh, president of the Norfolk Island Bar association, “On Norfolk Island pro bono essentially means that the lawyer acts without any fee, payment or reward (and not necessarily for the public good) when the client is unable to afford any legal representation.” Furthermore, a deal of pro bono is done on the ideal “as there is little to no funding for legal aid available, so the community relies on the generosity of its legal practitioners.” 
Poland

There is no legal definition of "pro bono" services per se. In the prevailing legal system one can find rather a definition concerning ‘who’ is allowed to receive help from the state without paying for it. But there is a definition of pro bono organisation or public utility organisation.
The Ministry of Justice is currently in process of preparing a draft for a new statute regarding pro bono services.

Portugal

The Portuguese legal practice has a general rule of principle concerning lawyers’ fees that they are freely negotiated between the lawyer and client and therefore is no compulsory pro-bono service.

The Professional Statute laid in Decree-Law 15/2005 from 26th January 2005 foresees, as a lawyer’s duty towards the community, the cooperation with the Portuguese Legal Support and Access to Courts – line f) article 85.º. S
Lawyers available to secure these public defences join the system and receive payments from the government to carryout the petitioners pleads to court and provide legal assistance to people with minimal financial support.

Sole-practitioners and law firms may also provide free information and service outside the government system to people who need financial support, enhancing value to its own human profiles but the Bar Association has no statistic data on that.

Singapore

The law Society of Singapore defines “pro bono” as follows: 

“Pro Bono” assistance refers to the free or highly subsidized delivery of legal services to persons of limited means or non- profit organizations that serve those persons.

Spain 

Information on the legal aid system can be found at (In Spanish):http://www.icasal.com/pdf/ley11996,%20Asistencia%20Jur%C3%ADdica%20Gratuita.pdf    
Further information can be found at (in Spanish): www.cgae.es

Sweden
 

In Sweden “pro bono” is not explicitly defined but is regarded as “legal advice and/or assistance free of charge,” according to Johan Sangborn of the Swedish Bar Association.  
Pro Bono Activity of the Swedish Bar Association

Background

Lawyers in Sweden are not required by law to do pro bono work and there are no legal restrictions on a lawyer’s pro bono work. The liability regime is the same for pro bono work as for other clients. However, individual Swedish lawyers as well as the Swedish Bar Association are involved in many different pro bono activities.

The Swedish Bar improves and supports different pro bono activities in conjunction with individual law firms and individual lawyers, who contribute by getting involved in pro bono work in human rights, CSR and humanitarian issues.  
From a Swedish perspective it is obvious that we do not have a long tradition in doing this in a systematic and institutional way. The reason is that we have had a very strong social security and legal aid system. This is however under threat today. 
In Sweden it is a fundamental right to have a legal representative/counsel. Legal aid is a form of statutory social protection legislation that aims to help an individual who cannot get legal support in any other way. The right to legal aid is governed by the Legal Aid Act. Legal aid is financial support provided by the State to those who are unable to pay for a legal representative. The legal aid covers part of the costs for the legal representative, but also costs relating to evidence and other expenditure.
The Legal Aid System in Sweden is administrated by the State. Decisions about Legal Aid (granting Legal Aid, settlement of counsel fee etc.) is taken by the Court if a case is pending before
the Court and otherwise by the Legal Aid Authority. However, decisions about Legal Advice are taken by the lawyer who gives the advice. Decisions can be appealed. 
One important cornerstone in the Legal Aid System is that Legal Expenses Insurances should be used in the first place. A Swedish Home Insurance always includes a Legal Expenses Insurance. People who cannot afford a Home Insurance are entitled to receive Legal Aid from the State.

Pro Bono Activities
Advokatjouren

Since more than 10 years, when the legal aid was made subsidiary to the private insurance, the Bar introduced a so called “lawyers jour” (Advokatjouren). In more than 40 places all over Sweden members of the Bar meet with the public once a week or fortnight in a public place like the library. The lawyers provide 15 minutes of free (legal) advice to each client mainly in order to address the problem and to advise where to go to get it solved. The lawyer may refer the client to another lawyer or to an authority. The idea is also to inform the client if he/she is permitted to receive legal aid or support from the insurance company. The client may be anonymous. The idea of setting this up outside the law firms, but run by the lawyers, were to get the possibility to meet with more people. It has been successful. Many of the clients would not have made a visit to law firm. They find it easier to go the library and meet with the lawyer there. 

“The Tsunami Project”
The Swedish Bar Association organized the Swedish lawyers in pro bono work following the tsunami in 2004, in order to render help and assistance to the victims of the Tsunami (there were a great number of Swedes who were victims). Each participating law firm was asked give ten hours of free legal advice for every full-time working lawyer in the firm. After some few days members had accepted to contribute over 20.000 hours free of charge. In the end the total came to 22.400 hours of free legal advice contributed by 275 law firms and 28 individual lawyers. So far the Bar Association has administrated over 200 cases, of which about half have been finalised. Even during 2006 and 2007, and in some cases for many years from now, several hours will be used on these cases. Most of the lawyers who have had the opportunity to participate have expressed that their contribution gave them great personal satisfaction. The good-will rendered by this project at different can not be underestimated.  The experience from this project suggests a common activity of this kind serves to unite lawyers throughout the Bar irrespective of the nature of their day to day practise. The project got a lot of attention in Swedish media and by the public. The pro bono work following the tsunami showed that there is a great commitment by Swedish lawyers to perform charitable work.

CSR

We train lawyers in corporate social responsibility (CSR) and support the CSR in different ways. We believe that by doing so the lawyers can be encouraged to abstain from representing clients who do not follow rule of law principles or do not comply with standard CSR principles. Lawyers should promote commercial practices that do not violate principal human rights. 

International work
The Swedish Bar is since a long time actively participating in international pro bono work, through the ILAC and by different activities on its own together with the SIDA and the foreign ministry.

Switzerland
 

In Switzerland there is not an officially recognized definition of pro bono. Neither the Swiss Bar Association or state legislation has a definition, however firms may have their own internal rules on how to deal with pro bono. Quite a few lawyers in Switzerland serve on boards of non profit organizations without receiving a fee, which would be covered under the definition of “pro bono” if it were taken to mean any work done for free.  

If “pro bono” were taken to mean any work done at a reduced fee, then Art. 12 lit. g of the Federal Act on the Movement for Lawyers would fall within pro bono work. Under the Federal Act "they (i.e. the lawyers) are obliged to accept court-assigned defense and gratuitous mandates of judiciary assistance in the canton in which they are registered," meaning that a lawyer has to accept such mandates, but will get only a reduced fee. However, according to Dr. Ernst Staehelin, president of the Swiss Bar Association, such work is not for free and therefore (in my understanding) not pro bono

Turkey

According to the Code on Legal Profession, it is forbidden for any Turkish lawyer to take a case free of charge. There is only one exemption on that issue when Turkish lawyers represent their family members and etc. Also if a lawyer would like to take a pro bono case then he/she has to apply to the bar association and after the executive board's decision he/she can continue as the legal representative of the person. But usually this practice is not encouraged.
[English translation of the provision]

Attorneyship fee

Article 164 – <Amended as per Article 4667/77 dated 2 May 2001> The attorneyship fee represents the amount or value that the legal service is worth.

The attorneyship fee may be agreed as a certain percentage of the entity or money to be litigated or adjudicated, not to exceed twenty-five percent.

Contracts to be made in accordance with the second paragraph may not bear any terms to the effect that part of the non-monetary property and rights under litigation will be owned in kind by the attorney.

No agency fee may be agreed below the minimum attorneyship fee tariff. Cases of accepting a commission free of charge will be reported to the board of directors of the bar association. 
Apart from the abovementioned issues, there is always a possibility to apply to the legal aid service and receive legal assistance and representation from that service (in both legal and criminal matters). There are two different legal aid systems work in Turkey as criminal legal aid and also civil legal aid. In both systems bar associations are involved and they are doing the appointments of the lawyers to the cases. 

 

United States

A. Introduction 


The definition of Pro Bono is, according to Anthony Barash of the American Bar Association, “a subject of current and constant discussion.” In the U.S. there are no statutory definitions of pro bono because there is “no jurisdiction that requires mandatory pro bono work (though there are six jurisdictions with mandatory pro bono reporting.)” Many jurisdictions within the United States use the American Bar Association’s Model Rule 6.1 – Voluntary Pro Bono Public Service, as the basis for their own Pro Bono rule.

The American Lawyer Magazine and the Pro Bono Institute say:

 "The term 'pro bono' refers to activities of the firm undertaken normally without expectation of fee and not in the course of ordinary commercial practice and consisting of (i) the delivery of legal services to persons of limited means or to charitable, religious, civic, community, governmental, and educational organizations in matters which are designed primarily to address the needs of persons of limited means; (ii) the provision of legal assistance to individuals, groups, or organizations seeking to secure or protect civil rights, civil liberties, or public rights; and (iii) the provision of legal assistance to charitable, religious, civic, community, governmental, or educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate." 

To that definition, The American Lawyer Magazine adds four provisos: 

1. Pro bono hours by summer associates or paralegals will not be counted. 

2. Firms must commit fee awards to pro bono purposes or charitable organizations. 

3. Work for well-endowed nonprofits will not count unless it addresses the needs of the poor or protects civil or public rights. 

4. Service on boards or for bars does not count. 

B. Model Rule 6.1
Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational organizations in matters which are designed primarily to address the needs of persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate; 

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

1. Comment

[1] Every lawyer, regardless of professional prominence or professional workload, has a responsibility to provide legal services to those unable to pay, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. The American Bar Association urges all lawyers to provide a minimum of 50 hours of pro bono services annually. States, however, may decide to choose a higher or lower number of hours of annual service (which may be expressed as a percentage of a lawyer's professional time) depending upon local needs and local conditions. It is recognized that in some years a lawyer may render greater or fewer hours than the annual standard specified, but during the course of his or her legal career, each lawyer should render on average per year, the number of hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for which there is no government obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among persons of limited means by providing that a substantial majority of the legal services rendered annually to the disadvantaged be furnished without fee or expectation of fee. Legal services under these paragraphs consist of a full range of activities, including individual and class representation, the provision of legal advice, legislative lobbying, administrative rule making and the provision of free training or mentoring to those who represent persons of limited means. The variety of these activities should facilitate participation by government lawyers, even when restrictions exist on their engaging in the outside practice of law.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for participation in programs funded by the Legal Services Corporation and those whose incomes and financial resources are slightly above the guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal services can be rendered to individuals or to organizations such as homeless shelters, battered women's centers and food pantries that serve those of limited means. The term "governmental organizations" includes, but is not limited to, public protection programs and sections of governmental or public sector agencies.

[4] Because service must be provided without fee or expectation of fee, the intent of the lawyer to render free legal services is essential for the work performed to fall within the meaning of paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an anticipated fee is uncollected, but the award of statutory lawyers' fees in a case originally accepted as pro bono would not disqualify such services from inclusion under this section. Lawyers who do receive fees in such cases are encouraged to contribute an appropriate portion of such fees to organizations or projects that benefit persons of limited means.

[5] While it is possible for a lawyer to fulfill the annual responsibility to perform pro bono services exclusively through activities described in paragraphs (a)(1) and (2), to the extent that any hours of service remained unfulfilled, the remaining commitment can be met in a variety of ways as set forth in paragraph (b). Constitutional, statutory or regulatory restrictions may prohibit or impede government and public sector lawyers and judges from performing the pro bono services outlined in paragraphs (a)(1) and (2). Accordingly, where those restrictions apply, government and public sector lawyers and judges may fulfill their pro bono responsibility by performing services outlined in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose incomes and financial resources place them above limited means. It also permits the pro bono lawyer to accept a substantially reduced fee for services. Examples of the types of issues that may be addressed under this paragraph include First Amendment claims, Title VII claims and environmental protection claims. Additionally, a wide range of organizations may be represented, including social service, medical research, cultural and religious groups.

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for furnishing legal services to persons of limited means. Participation in judicare programs and acceptance of court appointments in which the fee is substantially below a lawyer's usual rate are encouraged under this section.

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, the legal system or the legal profession. Serving on bar association committees, serving on boards of pro bono or legal services programs, taking part in Law Day activities, acting as a continuing legal education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the law, the legal system or the profession are a few examples of the many activities that fall within this paragraph.

[9] Because the provision of pro bono services is a professional responsibility, it is the individual ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for a lawyer to engage in pro bono services. At such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means. Such financial support should be reasonably equivalent to the value of the hours of service that would have otherwise been provided. In addition, at times it may be more feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro bono activities.

[10] Because the efforts of individual lawyers are not enough to meet the need for free legal services that exists among persons of limited means, the government and the profession have instituted additional programs to provide those services. Every lawyer should financially support such programs, in addition to either providing direct pro bono services or making financial contributions when pro bono service is not feasible.

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to provide pro bono legal services called for by this Rule.

[12] The responsibility set forth in this Rule is not intended to be enforced through disciplinary process.

2. Model Code Comparison

There was no counterpart of this Rule in the Disciplinary Rules of the Model Code. EC 2-25 stated that the "basic responsibility for providing legal services for those unable to pay ultimately rests upon the individual lawyer . . .. Every lawyer, regardless of professional prominence or professional work load, should find time to participate in serving the disadvantaged." EC 8-9 stated that "[t] he advancement of our legal system is of vital importance in maintaining the rule of law . . . [and] lawyers should encourage, and should aid in making, needed changes and improvements." EC 8-3 stated that "[t] hose persons unable to pay for legal services should be provided needed services." 
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