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0Shaping and improving the pro bono initiative.
In the July edition of De Rebus, Richard Rosenthal pointed out inadequacies in Rule 21 – the rule that requires all members of The Cape Law Society to do 24 hours of pro bono work a year – and feels that the rule could have been better drafted.
 I agree, and unfortunately it has become necessary to nitpick altruism, for attorneys are not being asked, they are being told, to do pro bono, for, as Mr Rosenthal says
“Neither voluntarism…nor lofty appeals to altruism or public-spiritedness, have been effective in eliciting an appropriate response from practitioners in private practice…It shall be unprofessional conduct for a practising member who has still to perform pro bono service hours to refuse, with no good cause, to deliver pro bono services.”
But while I agree with Mr Rosenthal, who has himself spent many years doing voluntary pro bono, I would like to put up for debate some of the points he raises in the hope that this sort of exchange can further refine the pro bono initiative of the Cape Law Society.
I also speak only from our own experience, which is providing free legal services to the residents of Mitchells Plain and Khayelitsha from our office in Mitchells Plain, set up for the purpose.
What about the middle class, asks Mr Rosenthal, why must one be either very rich or very poor to obtain legal help (a problem, incidentally, that also exists in first world countries)? I would suggest that the temptation for attorneys to deal with, if not well-heeled, then slighter better-heeled clients will be all but overwhelming, and that is where they will choose to do their work. Grinding poverty is attended by functional illiteracy, passivity, the inability to assist those who are assisting you – in other words, frustration for the attorney. Why hassle if you don’t have to? The really poor will simply be ignored. 
Secondly, what would be the effect on small or single member law firms if subsidised pro bono were offered to the middle class. Already feeling the pinch, they would now have to drop their rates even further to compete. Again I speak from our own experience but this is one of the reasons we rigorously apply the means test. Our office in Mitchells Plain is surrounded by single practitioners whose businesses would be threatened if we started free or reduced rate services to those who do not qualify for the means test.

It is a cruel test but a necessary test. (No means test, as pointed out by Mr Rosenthal, is specified in Rule 21, but in practice the Legal Aid Board’s means test is used). Yes, the test is inadequate, but how does one design a test able to cope with the complexities of financial reality in squatter camps and council houses? 
What about NPOs and NGOs asks Mr Rosenthal? How is their qualification for pro bono to be assessed? A means test has been developed for them – I suspect there will be debate about whether the bar for pro bono qualification is to constrictive, but the test does exist.
Another problem area pointed out by Mr Rosenthal is what happens when the attorney’s allotted 24 hours runs out. Large firms can pass matters between colleagues, small ones can’t. The question extends to litigation, where paying clients are usually constrained by pocket. Does the attorney acting pro bono have an ethical duty to see the matter through from Magistrate’s Court to Constitutional Court? Better guidelines will have to be provided in this regard and I fear there are no easy answers.
And to what extent should Rule 21 accommodate pro bono work being done but which is not formally recognised. Clearly favours for uncles or aunts can’t conveniently be booked as pro bono – the system can, and has, been abused. But it would seem possible, with a little thought, to come up with solutions that will favour the willing without providing opportunities for the cynical. Whatever goodwill there is should not be squandered, and finding middle ground in this regard cannot be that hard. 
We have spent thousands of hours in hundreds of matters, applying Rule 21, the means test, and using recognised structures, with all their inherent imperfections. And, if measured by the relief we have brought individuals, we have been successful. In other words, with fits and starts, and mistakes, the basic aims of the pro bono initiative can be achieved within the current framework but this does not mean that this framework cannot improve. It must.
The point is that there are more than enough easy reasons not to do pro bono. But there aren’t really any good ones. Theorising won’t get us there and there seems to be an awful lot of that happening around pro bono as the initiative unfolds. Mr Rosenthal, happily, speaks from long years of service and experience. It can therefore only be profitable to listen to him, and others, who have constructive contributions to make.
