Lawyers and Bar Associations Helping Lawyers and Bar Associations
– The ABA’s Rule of Law Initiative in China
I. Background on the American Bar Association’s Rule of Law Initiative
The American Bar Association (ABA) believes that rule of law promotion is the most effective long-term antidote to the most pressing problems facing the world community today, including poverty, economic stagnation, and conflict.  Countries that lack the rule of law very often fail to meet the most basic needs of their populations, consigning their citizens to lives characterized by a lack of economic opportunity, basic justice, and even physical security. Addressing this global rule of law deficit is not only the most important calling of the world's legal community; it must also become an urgent priority for world leaders, international institutions, and citizens committed to making this a just, peaceful and prosperous world. 

Bar associations have an important role to play in promoting justice and the rule of law worldwide.  Among other things, they network lawyers to provide mutual support and sharing of experience.  They provide opportunities for public service and good corporate citizenship abroad.  They promote skills and knowledge for lawyers to counsel environmental, health, and safety compliance, ethics and anticorruption, and civic participation and public outreach for their clients.  And they identify institution-building and legal reform priorities as a profession to support the movement for justice worldwide.
The American Bar Association was founded 125 years ago, and today has a membership of more than 400,000 lawyers and affiliated members. The ABA serves a dual role as the national voice of the legal profession in the U.S. and as advocate for the public with respect to legal rights and legal reform. It is a maker of models, a codifier, a searchlight, an experimenter, a moral force working to make the U.S. justice system work better.

In 1990, the ABA adopted as one of the eleven goals of the Association’s mission the goal of advancing the rule of law in the world.  ABA launched the Rule of Law Initiative (ROLI) – first the Central and Eastern Europe Law Initiative (“CEELI”) and then expanding to initiatives in Asia, Africa, Latin America, and the Middle East.  The Rule of Law Initiative's overseas work is implemented by experienced legal professionals -- including lawyers, judges, prosecutors, and law professors -- who work in tandem with a staff of host country legal professionals. Together, this team of legal professionals works hand in hand with reformers in both the governmental and nongovernmental sectors.  Today, the Rule of Law Initiative has over 400 professional staff working in the United States and abroad, plus a cadre of short and long-term pro bono volunteers.  These volunteers, from the United States and elsewhere, have contributed well in excess of $200 million in pro bono technical legal assistance since 1990. 

The ABA’s Rule of Law Initiative concentrates its technical legal assistance efforts in the following substantive areas: Anti-Corruption, Criminal Law Reform and Human Trafficking, Gender Issues, Human Rights and Conflict Mitigation, Judicial Reform, Legal Education Reform and Legal Profession Reform.  The Asia Division has since 1998 organized public service projects in these areas in countries in Asia.  These projects make available the expertise and experience of ABA’s members to address host countries’ requests for assistance.  
Taking China as an example, ABA’s Rule of Law Initiative has been active in a wide range of issue areas over the last eight years.  ABA has supported the development in China of more open, participatory, and accountable governance; of greater public interest advocacy and citizen’s rights awareness; and of increased legal rights protection.  ABA’s programs have provided opportunity for broad stakeholder input, and the sharing of international best practices, for criminal justice reforms, women’s rights protection, environmental protection, and the protection of migrant workers’ rights, among others.  ABA has also worked at the local level around the country, enabling local governments, justice sector institutions, civil society organizations, enterprises, and media successfully to promote the popularization and implementation of participatory governance, justice system reforms, and improved regulatory enforcement and compliance.  At the same time, ABA’s assistance has built capacity within the Chinese legal profession and civil society to safeguard and advocate for citizens’ rights in a range of judicial, legislative, and policymaking venues.  Specific project examples are described further below and on our website, www.abarol.org. 
II. How Individual Lawyers and Law Firms Can Participate in Strengthening the Rule of Law 
The daily work of lawyers and law firms is itself supportive of the creation of rule of law culture.  At home and in foreign countries, our work knits the fabric of law and spreads it across the lives and livelihoods of our communities.  The strength of the rule of law depends first on the professional skill and fidelity to constitutional and legal institutional values with which we practice.
Beyond our daily work, initiatives like ABA’s Rule of Law Initiative and those of other bar associations and legal assistance NGOs also provide a framework for lawyers and law firms to get involved in sharing legal expertise and experience at critical points that can help strengthen the human resources, institutions, and policies for the rule of law in developing or transitioning countries.  Through experience, ABA has developed the following approach to providing assistance in Asia is guided by the following principles:
· All projects must be responsive to the needs and priorities of local partners, not those of U.S. participants and sponsors; 

· All projects seek to offer a comparative law perspective, in recognition of the fact that American legal experience and traditions offer but one approach that participating countries may wish to consider;

· ABA seeks to establish effective partnerships among its project partners and other interested parties to ensure long-term impact beyond the term of the project;

· ABA is a public service project and not a device for developing business opportunities.  Accordingly, ABA has adopted strict ethical guidelines designed to ensure that technical advice offered by its participants is neutral, and that conflicts of interest are avoided.  Additionally, when feasible, participants in ABA Rule of Law Initiative projects serve on a pro bono basis.

The way in which pro bono lawyers and law firms participate and provide assistance through ABA’s rule of law programs depends on the type of activity.  The main forms of activities are advocacy/adjudication skills training; training for policy implementation; discussion forums and other assistance with policy and legislative reform; support for the development of civil society initiatives; capacity building activities such as assisting with the developing of model standards, action plans, and networking; and support for a worldwide justice movement and other transnational legal cooperation.
Skills trainings and policy implementation trainings
· Foreign pro bono experts can participate in advocacy/adjudication skills training workshops to model skills through trial demonstration, client interviews or other simulation exercises such as formulating a theory of the case, exercising judgment in analysis of complex or conflicting evidence, and other skills practice.  
· Example: Following China’s adoption of protections against domestic violence and later against sexual harassment of women, ABA partnered with Anti-Domestic Violence Network of the China Law Society and various Judges’ Associations in China and Europe to present comparative trial demonstrations of DV cases and sex harassment cases under U.S., Chinese, and European continental law systems.  Foreign pro bono lawyers and judges participated in developing and presenting the trial demonstrations and subsequent discussion sessions, for multistakeholder audiences of judges, prosecutors, lawyers, police, enterprises, and policymakers in China who were tasked with implementation of the new protections.  Surveys by the Anti-DV Network and other researchers have found that provinces in which stakeholders participated in trainings are responding more proactively and protectively to DV and sexual harassment complaints than other provinces in which there has not yet been similar training.
· We can support local lawyers to develop the skills and knowledge to counsel environmental, health, and safety compliance, ethics and anticorruption, and civic participation and public outreach for their clients.
· Example: For the past five years, ABA has supported the Environment and Natural Resources Law Committee of the All China Lawyers Association (ACLA) each year to convene a training workshop alongside its annual meeting.  Foreign pro bono lawyers participated in sharing experience and information to support development of Chinese lawyers’ professional skills for counseling on Clean Development Mechanism and other tradable emissions schemes, EIA and public participation, establishing standing in environmental public interest litigation, and so on.  The environmental bar in China is becoming more professional, which is a particular accomplishment in provinces outside Beijing and Shanghai, and government agencies and business enterprises are beginning to consult environmental lawyers for compliance advice.
· In policy implementation exercises, foreign pro bono lawyers can share experience with developing internal structures and staff trainings, involving stakeholder participation and community education, developing incentives and informational tools that assist with civil society monitoring and compliance, and so on.  
· Example:  ABA has partnered with China’s State Environmental Protection Administration and environmental lawyer and NGOs to hold mock public hearing trainings in numerous provinces and municipalities across China.  American lawyers from U.S. EPA and state energy agencies participated in the training exercises alongside participants to share the ways in which they would deliberate and respond to public comments.  The exercise has introduced China’s new EIA law and related national public hearing regulations to many hundreds of Environmental Protection Bureau officials, lawyers, judges, NGOs, enterprises, educators, and media, in a “hands on” way to build knowledge and confidence to implement the new requirements for public hearings at the local level.  
Policy and legislative reform
· Foreign bar associations can support local bar associations and lawyers to identify and develop advocacy for legal reform priorities.  Foreign legal experts can present experience or commentary from a comparative perspective on proposed policy and legislative reforms.
· Example: ABA, in partnership with New York University School of Law and China People’s University, has been supporting Chinese criminal justice system reform by presenting trial demonstration workshops to model how proposed reforms might work in practice.  Such reforms include challenges to the voluntariness of confessions, use of the exclusionary rule for illegal evidence, use and cross examination of live witnesses, including expert witnesses, and the separation of pretrial and trial hearing procedures.  American and other nations’ pro bono judges and lawyers have participated in refining the trial demo script and in province-wide workshops for judges, prosecutors, lawyers, and police in three different provinces to date, to answer questions about proposed reforms that are similar to American practice.  Workshop participants report that the activities have stimulated their thinking about these proposed reforms in new ways, and have provided valuable opportunities for exchange of views among local judges, prosecutors, defense lawyers, and police, as well as for providing feedback from local criminal justice system actors to national policymakers about local implementation difficulties.

· Foreign pro bono experts can review draft legislation to comment on how it measures up against international standards and to spot issues that might need addressing.
· Example: ABA, working through the Rule of Law Initiative as well as numerous sections, has organized pro bono legal experts in a variety of fields to provide written comments and suggestions on draft legislation in China, including intellectual property, antimonopoly, environmental, and criminal procedure law reforms.
Dialogue and development of civil society initiatives
· In dialogues with bar associations and law firm leaders in developing countries, foreign bar association and law firm leaders can put pro bono and public interest law concerns on the agenda.  
· Example: The ABA President makes annual visits to China to participate in high-profile forums with ACLA and other justice sector leaders on topics such as “The Constitution and Lawyering,” “Public Interest Lawyering, Human Rights Protection, and Harmonious Society,” and “Lawyers’ Role in Helping Youth at Risk.”  In separate meetings with Chinese leaders, the ABA President raises the issue of the importance of supporting a legal culture and legal system that facilitates pro bono and public interest lawyering.
· As a part of civil society ourselves, foreign law firms and bar associations can support forums for promotion of coordinated initiatives and for exchange of ideas with a range of stakeholders.
· Example:  Beginning in 2005, ABA has worked with the China Association for NGO Cooperation (CANGO) on projects to improve the protection of rights of China’s enormous and increasing population of migrant workers from rural areas. ABA and CANGO have convened multi-stakeholder community dialogues for migrant workers, local government officials, enterprises, lawyers, NGO leaders, and other community residents in half a dozen cities across China, to promote participatory development of action plans to protect the equal rights and opportunities of old and new city residents in their communities.  These forums have created multi-stakeholder networks that have proven sustainable and effective in addressing new community issues as they have arisen, following the workshops.
· Example: Another ABA activity supported ACLA to convene a nationwide meeting of provincial bar leaders and justice bureau leaders to discuss the bar’s responsibility for meeting the legal aid needs migrant workers.  An ABA legal expert participated to discuss the role of the bar in legal aid in the U.S.  Following this meeting, over 20 provincial bar associations have applied for permission and funding to open professional legal aid centers specializing in migrant legal aid, raising the number of such centers from 2 to 8 by the end of 2006, with 15 more opening by the end of 2007.  ACLA leaders have also succeeded in recruiting a large network of pro bono lawyers taking migrant legal aid cases, and there were close to 60 full-time legal staff working in the centers in 2006, which is expected to at least double by the end of 2007. 
· Foreign law firms and bar associations can also provide financial support, public recognition for civil society initiatives, and opportunities for public service and good corporate citizenship in the communities abroad in which we work.    

· Example:  ABA is supporting the Peking University Women’s Legal Aid and Research Center to convene forums for women’s rights NGOs, lawyers, and business enterprises and industry associations, to develop and implement workplace policies against sexual harassment.  These forums have benefited greatly from the financial support and expert participation of GE’s General Counsel’s Office and foreign law firms participating pro bono in the project.

· Example:  ABA provided a subgrant to a pilot project in Shenzhen to develop a model of how Chinese NGOs and pro bono Chinese lawyers can educate and enable migrant workers to assert their rights.  The project relies on trained lay advocates (former migrant workers themselves) to conduct outreach legal education in migrant worker communities and to act as the bridge between injured workers and pro bono legal assistance to file court labor law or workplace injury claims.  ABA’s assistance helped the NGO create a handbook explaining the relevant law and process, to make visits to see injured workers in 20 hospitals in Shenzhen’s four districts, to organize informal group education activities, and perform individual case intake and initial legal counseling. The project yields an intake of about 50 viable cases per month and results in compensation or accommodation for many of them.  A core group of 30 Chinese private lawyers in Shenzhen, most of whom were not previously active in the labor or legal aid work of the bar association, have been recruited and participated in the project.

Capacity building activities
· Foreign legal experts, law firms, and bar associations can share model standards and model codes with counterpart actors and institutions.
· Example: In the late 1990’s, ABA supported ACLA’s activities on its professional ethics code.  Recently, in coordination with activities of the Canadian Bar Association, ABA is supporting ACLA to develop Standards for Representation in Death Penalty Cases.
· Foreign law firms and bar associations can provide forums for networking of lawyers to provide mutual support and sharing of experience.  
· Example: For the past two years, ABA has provided subgrants to support Chinese lawyer Tong Lihua to create the Public Interest Law Network in China.  This network responds to needs for mentorship and career development options for young lawyers in the public interest field, increasing communication and sharing of experience among public interest lawyers in law firms, NGOs, law schools, and legal aid centers, and building professional identity and pride.  The project has also found internships for almost 100 interested law students to gain exposure working in the field of public interest law part-time during school or over the summer break. 
· In all of our activities, we can assist local bar associations, legal aid centers, and other NGOs with internal strategic planning, capacity needs assessments, financial/accounting training, and development of transparent and effective organizational governance structures.  

World Justice Forums and other transnational initiatives
· Bar associations can also provide forums for lawyers from different countries to discuss transnational initiatives to promote justice worldwide on global issues, such as global food and product safety, climate change, and adherence to international legal conventions.
· Example: This year at our annual meeting, ABA sponsored a U.S.-China Dialogue on Global Food and Product Safety and Health, and further ABA’s China Law Committee plans further outreach between U.S. and Chinese legal professionals in this area in the coming year.

· Example: ABA, with the Environmental Law Alliance Worldwide (E-LAW) sponsored an All-Asia Environmental Public Interest Lawyer Conference in Dhaka, Bangladesh, for lawyers from countries in Asia to discuss coordination and cooperation on transnational environmental issues such as climate change, responsible business practices for extractive industries, and regional haze and cross-border water pollution.
· Lawyers and law firms can also reach out to other stakeholders to mainstream the movement for justice worldwide.  
· ABA, working with IBA and others, has started the World Justice Project.  The WJP brings together leaders from government, the judiciary, the business community, the health profession, the education sector, the media, NGOs and charities, and other stakeholders, whose work is needed alongside lawyers to make the case for the primacy of the rule of law to the realization of justice and all other economic and social development goals.  An Asia forum was held in September 2007 in Singapore, along with U.S., European, African, and Latin American forums this year, and a global forum is planned for summer 2008.
III. Ingredients of Successful International Rule of Law Projects
1. Cooperation with a local partner is essential.  It ensures responsiveness to local needs, it provides a local convener, and it builds that partner’s capacity.  Selection of a local partner who has the status to convene others is also important; participants look for “appropriate” sponsoring partners.  E.g., in China we’ve found that judges will not necessarily participate in forums sponsored by lawyers’ associations unless courts are co-sponsors, government officials will not necessarily come participate in forums sponsored by NGOs, etc.
2. Consider financial and organizational sustainability from the beginning before providing funding for starting new initiatives or organizational structures.  One thing that makes bar associations particularly useful implementers of international rule of law projects is that we are ourselves on-going institutions.  Our most successful projects have involved not just individual pro bono lawyers as experts, but have also built an on-going, independent relationship between Chinese organizations and entities (Sections/Commissions/Centers) within the ABA.  
3. There is a need for a good support structure on the ground for these projects, like the provided by the international program offices of a bar association or other international technical legal assistance NGOs, to identify needs and opportunities for law firms and lawyers to “plug into” with pro bono.  Finding resources for this professional staff time increases the value of the pro bono contribution and helps it to lead to a sustainable impact.
4. For pro bono experts to participate most effectively, we should understand that “textbook” overviews are not particularly valuable contributions, since written resources are often available to fulfill this role.  Instead, great value comes from sharing of actual experience from our perspectives as lawyers representing or counseling a client, judges adjudicating a case under a particular legal rule, bar association leaders or staff members describing a specific process or activities undertaken, etc.  To communicate about principles cross-culturally and across different legal systems, experts should describe both what the practice encompasses and what its limits are, and explain the principles, assumptions, and background institutions that support the choices that have been made in the law or policy.  We should prepare to answer the question, “and if that rule isn’t followed, then what happens?” in order to share valuable experience for implementation of the rule as well.  In developing countries, cost and complexity of administration is always an issue, so experts can also provide useful comparative experience by prioritizing what has been most important and what can be accomplished most easily or cheaply.
Role play exercises involving foreign legal experts and local participants, such as mock public hearings or other simulated implementation situations, are particularly effective modes of sharing experience.  Sharing of models and samples, of checklists, of bottom line lessons learned is also valuable.  These activities should be combined with reason-giving for why things are the way they are, along with analysis of what is contingent on unique features of the foreign system and what is possibly true generally.  
Finally, it is particularly useful to involve pro bono legal experts from different countries beyond the United States as well, including especially civil law system countries. 

5. Bar associations and law firms should realize their valuable and unique role in engaging their counterparts in foreign countries in a discussion of professional values and ethics of public service, and of modeling those values in practice.  By consistently putting this issue on the agenda for discussion with their counterparts, law firm and bar leaders can help create a legal culture supportive of pro bono so that there are increased local resources for justice and rule of law.
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